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DECISION AND ORDER

This proceeding involves aclam for permanent partid disability from an injury suffered by
Claimant, Ronald L. Elliott, covered by the Longshore and Harbor Workers Compensation Act, as
amended, 33 U.S.C. § H48(q). (Hereinafter “the Act”). It isundisputed that Claimant was injured
when he struck his right knee on an air vent as he climbed aladder in atight space while employed by
Employer; and that as aresult he is suffering from permanent imparment of his right knee.

The daim was referred by the Director, Office of Workers Compensation Programs to the
Office of Adminidrative Law Judges for aforma hearing in accordance with the Act and the regulations
issued thereunder. A forma hearing was held on January 11, 2001. (TR.).! Claimant submitted six
exhibits, identified as CX 1through CX 6, which were admitted without objection (TR. at 7-8). Ata
later time Claimant submitted CX 7 (TR. a& 26) and CX 8 (TR. a 43). Clamant’s exhibits identified as
CX 9 and CX 10 werewithdrawn. (TR. a 46). Employer submitted nine exhibits, EX 1 through EX
9, which were admitted without objection. (TR. a 8). The record was held open for forty-five daysto
receive the deposition of Dr. O’ Connell and his Curriculum Vitae (EX 10), dong with those of other
doctors who ether testified or rendered opinions in this case, and an additiond thirty days thereefter for
briefs. (TR. a 48). The briefing schedule was extended and the record closed on June 8, 2001.

LEX - Employer’s exhibit; CX- Claimant’s exhibit; and TR. - Transcript.



The findings and conclusions which follow are based on a complete review of the record in light
of the argument of the parties, applicable statutory provisions, regulations, and pertinent precedent.

| SSUE

The soleissue raised in this case is whether the Claimant is entitled to compensation for
permanent partia disability to the right leg in the amount of 3% (already paid by the Employer) or to
21% claimed by the Claimant.

STIPULATIONS

At the hearing, Clamant and Employer stipulated that:

1. An employer/employee rdaionship existed a dl relevant times,

2. The parties are subject to the jurisdiction of the Longshore & Harbor Workers
Compensation Act;

3. Clamant injured hisright knee at the Newport News Shipyard on January 18, 1999;

4, That Clamant’ s date of maximum medicd improvement was reached on February 15,
1999.

5. A timely notice of injury was given by the employee to the employer;

6. A timely clam for compensation was filed by the employee;

7. The employer filed atimely First Report of Injury with the Department of Labor and a
timely Notice of Controversion,

8. That the average weekly wage was $567.27, yielding a compensation rate of $378.18;

0. That various periods of compensation had been paid for temporary total disability;

10.  That a3% permanent partid impairment rating has been paid to Clamant by Employer
for thisinjury.

(TR. at 5-7).

DISCUSSION OF LAW AND FACTS

The following facts of this case are not disputed. (TR. a 5). Asdipulated, Claimant injured his
right knee on January 18, 1999. (Stipulation 3). Claimant was employed as a sand-blaster and painter



for Employer, in acapacity covered by the Act. (TR. at 10). Asasand-blaster, Claimant was
required to crawl under and through tanks while pulling hoses weighing gpproximately 170 pounds,
occasondly climb, and shovel blagt grit. (TR. a& 10-11). At the time Claimant injured his knee, he was
working in apainting cgpacity. (TR. at 12). Claimant tedtified:

| was working in the reactor on acarrier, and | was climbing up a vertica ladder and
it' sredly tight in there. Everything'sredly tight in the reactor. And | was dimbing up
and there was a vent gticking out, like afresh air vent and it had a sharp corner. When
| went to bring my knee up, it struck the corner. (TR. a 12).

After hisinjury, Clamant was treated by Dr. Thomas Stiles. (TR. a 12). He had surgery on
his knee, underwent physica thergpy and reached his maximum medica improvement on February 15,
1999. (TR. at 13-14). Seealso Stipulation 4(tipulating as to Clamant’s date of maximum medicd
improvement); (CX 1)(Dr. Stiles office notes, medica records and work restriction dips for
Clamant). At thetime of his maximum medica improvement, Claimant received a permanent disability
rating from Dr. Stiles. (TR. a 30).

Claimant currently works as afirefighter and medic for the City of Newport News. (TR. at
15). Aspart of hisduties with the Fire Department, Claimant is responsible for cleaning the firehouse
and hisequipment. Clamant testified that he isfairly inactive as afirefighter, probably going to five fires
intwo years. However, if thereisafire, Clamant testified:

...then my dutieswould be to bring ahoseline. And | wear afull SBA, the sIf-
breathing apparatus with a face piece and my turnout gear. And we bring water into
the fire supply to put the fire out. And fill oxygen bottles, fill the bottles for the other
people. I'm on the rescue.

(TR. & 16).

The other part of Claimant’s job for the Fire Department of the City of Newport News is that
of Emergency Medicd Technician (EMT). Asan EMT, Clamant goes to the scene of car accidents,
transfers patients and attends to them medicdly if needed. (TR. a 17). Seealso TR. at 15-18
(describing the physical requirements of Claimant’s current employment). Currently, Claimant testified
that his knee gets sore after alot of physicd activity and he suffersalot of aches and pains, especidly in
colder weather. (TR. at 13).

The only issue in dispute is the correct rating of Claimant’s permanent partid disahility, the
extent of hisinjury. (TR. at 5). Clamant seeks compensation for a 21% permanent partid disability to
his right knee based on the opinion of histreating physician, Dr. Thomas Stiles. (Clamant’ s Brief at 1).
Employer contends that the medica evidence establishes Clamant’ s disability rating is no higher than
3%. (Employer Brief a 1). Employer relies on the expert opinions of Dr. Robert J. Snyder and Dr.
Patrick W. O Conndll, aswell aletter from Dr. James V. Luck regarding the use of the AMA Guide to
the Evaluation of Permanent Impairment (4™ Ed.) (hereinafter AMA Guide). (Employer Brief a 4-
6).



Extent of Injury

It isthe Clamant’s burden to prove every aspect of his case by a preponderance of the
evidence under the Act. The Act is subject to the requirements of the Administrative Procedures Act,
asamended, 5 U.S.C. § 501, et seq., and thus the proponent of amotion or clam bears the burden of
persuason. See Director, OWCP v. Greenwich Collieries, 512 U.S. 267, 276, 28 BRBS 43,
47(CRT) (1994)(holding that the Act is subject to the mandates of the APA). Seealso 5 U.S.C.

§ 556(d), Section 7(c)(requiring that a proponent of arule or order bears the burden of persuasion). If
the evidenceis equdly baanced the clamant must lose. See Greenwich Collieries, 512 U.S. at 281,
28 BRBS at 46(vacating the “true doubt” rule and holding that a cdlaimant must lose if the evidence is
equally balanced); Metropolitan Stevedore Co. V. Rambo and Director, OWCP, 31 BRBS 54, 60
(CRT)( 1997)(stating that Section 7(c) of the Adminigtrative Procedures Act appliesto the Act and so
the proponent of a motion bears the burden of persuasion).

In the ingtant case, Claimant bears the burden of proving, by a preponderance of the evidence,
that his permanent partia disability rating should be 21%, the rating assigned by his tregting physician.
Employer disputes that rating, arguing instead that Claimant is entitled only to a 3% permanent partid
disability rating, relying on two expert medica opinions and the AMA Guide.

In deciding what rating a cdlamant should receive for his permanent partid disability, thiscourt is
not bound by the AMA Guide. See Mazze v. Holleran, 9 BRBS 1053, 1055 (1978)(citing Ortega v.
Bethlehem Sell Corp., 7 BRBS 639(1978); Shelton v. Washington Post Co., 6 BRBS 54(1977);
Robinson v. Bethlehem Sell Corp., 3 BRBS 495 (1976)); Peterson V. Washington Metropolitan
Area Transit Aurthority, 13 BRBS 891(1981)(citing Mazze, 9 BRBS at 1055)). In fact, the Act
does not require adherence to any particular guide or formula for measuring or rating a disability.
Mazze, 9 BRBS a 1055. It iswell established, however, that an adminidtrative law judgeis entitled to
assess the credibility of al witnesses, including medical experts. See Wenciler v. American National
Red Cross, 23 BRBS 408, 412 (1990); Hite v. Dresser Guiberson Pumping, 22 BRBS 87, 91 (per
curiam) (1989)(citing Cordero v. Triple A Machine Shop, 580 F.2d 1331 (9™ Cir. 1978), cert.
denied 440 U.S. 911(1979); Fyall v. Delta Marine, Inc. 18 BRBS 241 (1986); Todd Shipyards
Corp. v. Donovan, 300 F.2d 741 (5" Cir. 1962)); Mazze, 9 BRBS at 1054. In theinstant case dl of
the medica opinionsin evidence purport to rely on the AMA Guide, therefore, asafactor in
determining the credibility and weighing those opinions their adherence to the AMA Guide will be
considered. See discusson of physician opinionsinfra.

Another factor which should be consdered when weighing medica evidence is whether the
physician rendering an opinion isaclamant’ s treating physician. The Fourth Circuit has hdd that a
tregting physician is entitled to “ greet, though not necessarily dispositive weight.” Grigg v. Director,
OWCPA, 28 F.3d 416, 420 (4™ Cir. 1994)(citing Grizzle v. Picklands, Mather & Co., 994 F.2d
1093, 1097 (4™ Cir. 1993) and Hubbard v. Califano, 582 F.2d 319, 323 (4" Cir. 1978)). The
Court has been careful to Sate that the while opinions of tresting physicians deserve specia weight,
they are not as a matter of law to be accorded greater weight than that of examining or reviewing
physicians. Id. at 1097-98. See also Milburn Colliery Co. v. Hicks, 138 F.3d 524, 532 (4™ Cir.



1998)(noting that “an ALJ should not ‘ mechanigticaly credit [], to the excluson of al other testimony,’
the testimony of an examining or treating physcian solely because the doctor persondly examined the
cdamant.”)(ating Sterling Smokeless Coal Co. v. Akers, 131 F.3d 438, 441(4th Cir. 1997)). In fact,
the Court has said that “* the testimony of a non-examining physician can be relied upon wheniit is
consgtent with therecord.”” Grizze, 994 F.2d at 1098(citing Gordon v. Schweiker, 725 F.2d 231,
235(4th Cir. 1984)). An adminidrative law judge must carefully scrutinize the comparative quaity of
medicd opinions, fully consder the entire record and provide adequate reasons for crediting or
discounting significant expert medica testimony. See Milburn, 138 F.3d at 533(explaining the duties of
an adminigrative law judge when weighing medicad evidence); Consolidation Coal Co. v. Latusek,
Director OWCP, 187 F.3d 628, 630 (4™ Cir. 1999)(unpublished)(citing Milburn). Although the
Court has primarily dedt with the issue of the weight to be assigned to the opinion of atresting
physician in the area of black lung benefits, the same generd principles of weighing the evidence are
goplicablein dl types of cases. Inthe ingtant case, Dr. Thomas Stilesis Clamant’ s treating physician.
(TR. a 27).

Dr. Thomas Stiles

Dr. Thomas Stiles is board-certified by the American Board of Orthopaedic Surgery, a
member of severd professiond societies, and islicensed in both Virginiaand Arkansas? He has been
Claimant’ streating physician for the injury to his right knee from January 27, 1998 to February 15,
1999. (TR. at 27). Dr. Stiles believes that being atresting physician gives a doctor an advantage when
assgning arding of disability to apatient. He tetified:

[Y]ou have the advantage of having seen how the patient reacted to surgery, and have
the advantage of having seen what was indde the joint when you actualy looked in
there. And you have the advantage of seeing how this has affected them over numerous
vigts. (TR. a 32).

Claimant sdlected Dr. Stiles as his physician, despite the fact that he was not on the list of doctors
Employer gave him to choose from. (TR. a 41). Clamant testified that he chose Dr. Stiles because he
had heard that Dr. Stiles“did agood job, asfar asknee surgeriesgo.” (TR. at 41).

During his treatment of Claimant, Dr. Stiles ordered x-rays and an MRI of Claimant’s knee and
performed arthroscopic surgery on March 26, 1998. (TR. at 27). See also (CX 1-2,8)(ordering x-
rays for Clamant);(CX 1-12)(operative note from Claimant’s surgery). Dr. Stiles sated that the
purpose for Clamant’s surgery was the persstence of his pain after injury. (TR. a 27). During that
surgery, Dr. Stiles found that Claimant had torn his laterd meniscus, or cartilage. 1d. Regarding the
surgery, Dr. Stilestedtified:

[T]he meniscus that we took out that was torn is astabilizer in the knee. It actsto
make a round object fit onto aflat surface, so it stabilizes those two surfaces. Once
you take it out, then you destroy some of the stability of the knee. Y ou dso changethe

2Dr. Stiles' Curriculum Vitae was admitted into evidence and submitted post-hearing as CX 7. (TR. at 26).
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weight-bearing structure of the knee because it bears a certain amount of the weight
and digtributes it al around the knee. Now you concentrate the weight-bearing in a
tighter area and make thejoint alittle bit unstable and change the weight-bearing, o it’'s
prone then to degenerative processes as aresult of the change in the weight-bearing.
[Intime, patients] get increasng amounts of difficulty with the knee. The cartilage,
because of the adtered weight-bearing status, wears out, cracks, splits, comes apart,
and they get what's called a pogt-traumatic arthritisin their knee. ... Makes [the kneg)
much more symptomatic, becomes painful and more and more unstable. Even of a
giving way, catching, recurrent swelling. (TR. at 28-29).

According to Dr. Stiles, this condition is afarly common result of the type of injury suffered by
Claimant combined with the surgery that he underwent. (TR. at 29). Despite thistestimony asto the
probable future condition of Claimant’s knee, Dr. Stiles testified that his opinion was based on the
knee' s present condition. (TR. a 33-34).

After gudying Claimant’s x-rays, his MRI, and having more follow-up vists with him, Dr. Stiles
concluded that, as of his date of maximum medica improvement, Clamant had a disahility rating of
20%. Dr. Stileslater adjusted that rating to 21%. (TR. at 30)(CX 1-27). On February 15, 1999,
Clamant’'s date of maximum medica improvement, Dr. Stiles noted that Claimant was still reporting
pain occasiondly, and that his “quads are returning nicely but he till has occasiond giving way.” Dr.
Stilesthen dates:

On examination today [Clamant] has a good range of motion without an effuson. His
x-rays from the [Employer] were measured. He has a 3 millimeter cartilaginous space,
patellafemord, and a2 millimeter tibid femord in hislaterd compartment.

It ismy opinion thet he has a permanent disability in his right knee according to the
AMA guiddines of 20% of hisright lower extremity. It ismy opinion thiswill not
improvein thefuture.... (CX 1-26).

Dr. Stiles later adjusted Claimant’ simpairment rating to 21% because he included “the lack of his
meniscus or cartilage, as well as his narrowing of hisjoint space.” (TR. a 30-31). It isthistype of
combination that Dr. JamesV. Luck® disagrees with. See discussion infra. See also (EX 9)(explaining
Dr. Luck’ s position). Specificaly discussing hisrating of Clamant, Dr. Stiles tedtified:

[T]he 21% was rated as far as hisloss of his cartilage space in the laterd compartment
of hiskneejoint and what he'slogt in hislateral meniscus. The cartilage space was

3Dr. Stilestestified that Dr. Luck is;

an orthopaedist in California. He's probably chairman of one of the departments there, I’m not
sure exactly where. But he's a contributor to the AMA Guide and he's chairman, | think, of the
orthopaedic department of the AMA Guide. (TR. at 34). No other evidence of Dr. Luck’s
qualifications and credentials was submitted by Employer.
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measured at, | believe, three millimeters and according to AMA [Guide] tables, that
should give him atwenty percent [20%] disability. Thelack of his cartilage giveshim a
one percent. (TR. at 32-33).

Dr. Stiles sated that, generdly, when heis providing arating for the purposes of worker’s
compensation he considers:

...the problem that the patient has, how much it’s going to bother them, the amount of
actud disability that the AMA Guide givesto them or the AMA Guide asfar as
impairment isconsdered. (TR. at 31).

Dr. Stilestedtified that he dways uses the AMA Guide as a part of making an imparment
decison, “particularly in shipyard injuries because [Employer] require[s] that the AMA Guide be used.
... | don’t dways think the AMA Guide are exactly what | would give the patient, sometimes alittle
more, alittleless. But usudly it ispretty close” (TR. a 31-32).

After reviewing the reports of the other medica expertsin this case, Dr. Stiles stated that he il
believed that his rating of 21% impairment was gppropriate, to “a reasonable degree of orthopaedic
urgery [Sc—certainty].” (TR. a 37). Thebulk of that rating isdue to Dr. Stiles' three millimeter
measurement of Claimant’s cartilage space and the corresponding 20% rating given to that
mesasurement in the AMA Guide.

Specificdly discussing his formulation of adisability reating in this case, Dr. Stiles explained how
he measured Claimant’ s x-rays in a post-hearing deposition.* Claimant had three x-rays taken at the
shipyard clinic and dated February 15, 1999. (Stiles Depo. a 6). The x-rays were marked and
submitted as exhibits to both Dr. Stiles' deposition and the deposition of Dr. O'Connell. 1d. at 9. See
also (EX10b at 26). The measurements of cartilage space were made on these x-rays and the
correponding ratings for those different measurementsin the AMA Guide are the reason for the vast
difference between the medicd experts ratings. Therefore, in order to understand the differencesin the
opinions, adiscussion of how those measurements were made is required.

The firg x-ray Dr. Stiles andlyzed was the standing, or AP, x-ray, designated as “AP-1 with a
cirdearoundthe 1. (Stiles Depo at 4). Thisx-ray istaken from front to back with the patient
ganding. Dr. Stiles measured the latera compartment cartilage and space. As best he can remember
his measurement was two millimeters. 1d. Dr. Stiles measured between the superior portion of the
gpace and the inferior portion of the space. He stated that, in his opinion to a reasonable degree of
medicd probability, thisis the appropriate location to conduct the measurement on this type of x-ray.

Id. Dr. Stiles stated that his measurements go from middle to middle of the curve in order to measure
the space, not the front to back. Id. a 7. When asked, Dr. Stiles testified that he was not sure that you
could see the front of the curve in the x-ray and stated that it was not his testimony that the back of the
curve could be seen on thisx-ray. 1d. a 8. Dr. Stileswas not there when the x-ray was taken so he

4 This deposition was taken April 2, 2001 and will hereinafter be identified as “ Stiles' Depo.”
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does not know how it wastaken. 1d. a 9. The following exchange concerning this x-ray occurred:

Q: You do agreethat if the x-ray is not taken dead on that you will then see adoping
angle above the [inferior surface]?...  In other words, this is not taken dead on, thisisa
little bit low; isthat correct?

A: 1 don’'t know how it wastaken. | was not there when it was taken. ...No [ can not
tell from looking at the x-ray].

Q: Why do we then see aportion of the inferior surface and not the superior surface?

A: | don't know.
(Stiles Depo. at 8-9).

The second x-ray Dr. Stiles discussed is marked “Lat” with a“2 circled,” and is taken from
sdeto sde. (Stiles Depo. a 5). Dr. Stiles stated that Dr. O’ Connell measured a space that he
does't usudly use this view to measure, the mediad compartment. He marked a space “which is, in my
opinion, the latera compartment and would be the proper area to measure the cartilage and space,
gnce the laterd compartment is the one that we' re dedling with.” Id.

Finaly, Dr. Stiles discussed the Sunrise view, marked “ Sunrise” with a“3 cirdled.” (Stiles
Depo. a 5). Dr. Stilesdid not use this x-ray or this space for marking Clamant’ s disability. 1d. at 5-
6. Dr. Stiles disagrees with the markings Dr. O’ Connell made to measure Claimant’ s disability on both
the Latera view x-ray, marked with a 2, and the AP x-ray, marked 1. He does not disagree with his
measurements on the Sunrise view, marked 3. 1d. a 7. Although Dr. Stiles has been Clamant’s
tregting physcian and asserts the importance of such status to making an impairment rating, when asked
the bass of his ratings he does not include any of the factors he discussed as advantages to being a
treating physician, such as personad observations. Instead, Dr. Stiles sates that he relied on the AMA
Guide, the measurements he took off the x-rays, and ultimatdy “the lack of his meniscus or cartilage,
aswell ashisnarrowing of hisjoint space” (TR. at 30-31). AsDr. Stiles acknowledges, these
measurements are objective and do not require subjective judgment on the part of the physician. (CX
1-29). Asthe persond observations or long-standing trestment which would entitle atresting
physician’s opinion to greater weight are not relied upon-or even conddered- by Dr. Stilesin
formulating his opinion, his satus as tregting physician does not entitle his opinion to greater weight in
this case.

Dr. Robert J. Shyder
Claimant was aso examined by Dr. Robert J. Snyder,> of Orthopaedic Surgery and Sports
Medicine Center, on July 6, 1999. (EX 7). After the Department of Labor recommended Claimant

5 Although Dr. Snyder’s Curriculum Vitae was not available to this court, | note that Dr. Snyder is a board-
certified orthopaedic surgeon according to the American Board of Medical Speciaties Who's Certified? Website.
See << http://www.abms.org/newsearch.asp>> .




get a second opinion asto the degree of permanent partid disability sustained, Employer and Clamarnt,
after some debate, chose Dr. Snyder from alist of candidates. (EX 1-3)(CX 2, 4). On July 6, 1999,
Dr. Snyder examined Claimant. After that examination Dr. Snyder wrote the following report:

Examination of the patient’ s right knee shows him to have sill 1 cm of quadriceps
atrophy compared to the left knee measuring the thigh one hands breeth above the
patella. The patient has full motion from 0-120 degrees of the right knee. Thereisno
ingability to medid or lateral stresstegting, nor isthere any evidence of abnormd
anterior drawer, not is there any abnorma Lachman. The patient has no effusion.

X-rays were taken of both knees. X-rays are remarkable only for the fact that they
show no evidence of arthroses or arthritic changes. In fact in comparison of the left
knee to the right knee shows no differences on any of the x-ray views. (EX 7-1).

At thispoint it ismy opinion thet the patient can work full activities including heavy
activities without any limitations whatsoever as far asthe ability to dimb or lift heavy
materials. The assgnment of a permanent disability rating can be based upon many
methods. Applying the Guides to the Evaluation of Permanent Impairment fourth
edition to this patient would result in a 1% whole person impairment rating and a 3%
lower extremity rating. The second method to assign a disability rating to this patient
would be on the basis of hisdiagnoss. The patient underwent a partid laterd
meniscectomy and utilizing the appropriate table No. 64 would result in a 1% whole
person rating or a 2% lower extremity rating under thismethod. Thusto give the
patient the benefit of the doubt, | would rate an impairment rating on the bass of his
quadriceps arophy only and afind disability rating would thus be 1% whole person
impairment or 3% of the lower extremity. (EX 7-2).

As Dr. Stiles noted when comparing his rating with that of Dr. Snyder, the difference in their
report isthat Dr. Snyder does not combine the disability ratings for the loss of meniscus and post-
traumatic arthritisin hisjoint. (TR. a 33). Thus, Dr. Snyder used the largest disability rating he found
warranted, arating based on Claimant’s quadriceps atrophy. (EX 7-2). Itisclear from Dr. Snyder's
report that arating strictly on the loss of meniscus would only give Claimant arating of one percent.
(EX 7-2). Although Dr. Snyder does not specify his measurements, it is clear that none of the
measurements he arrived a resulted in arating greater than 3%. (EX 7-1,2). Asdiscussed supra, Dr.
Stiles measured Clamant’ s cartilage space a 3 millimeters, thus apparently indicating arthritisin the
knee (CX 1-26), while Dr. Snyder noted “no evidence of arthroses or arthritic changes’ and no
ggnificant differences between the left and right knee x-rays. (EX 7-1).

Dr. Patrick W. O’ Connell
Patrick W. O’ Connell, M.D., of Atlantic Orthopaedic Speciaidts, is a board-certified
orthopaedic surgeon.® Dr. O’ Connell gave a deposition on February 5, 2001 which was accepted into

6 See also EX10a (Dr. O’ Connell’s Curriculum Vitae referenced within the deposition as an exhibit).
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evidence at EX10b. See also (EX10a)(Dr. O Conndl’s Curriculum Vitae referenced within the
deposition as an exhibit). At the request of Employer, Dr. O’ Conndl evaluated Claimant and assigned
him a two percent diagnosis-related impairment rating based on the AMA Guide. (EX 10b at 15-16).
Dr. O Connell used the AMA Guide because, according to the American Academy of Orthopaedic
Surgeons, it isthe standard for evaduating impairment. 1d. The purpose in developing the AMA Guide
was to make impairment ratings more standardized, to make it much more objective and less
subjective. 1d. at 17. Seealso (CX 1-29) (Dr. Stiles discussion of the objective purpose and nature of
the AMA Guide).

Dr. O Conndl used Claimant’ s diagnosis-related impairment rating because, according to the
AMA Guides, it resulted in Claimant’ s grestest impairment reting. As Dr. O’ Conndll explained:

The fact that [Claimant] had had the surgery and had been noted to have a meniscus
tear a the time of arthroscopy [were considered in thisimpairment rating]. Utilizing the
guides based on aradiographic evauation would result in a zero impairment. Using the
guides based on functiond evauation would result in azero imparment. Using the
diagnosis-related section gave him his greatest impairment at two percent. (EX10b at
18-19).

Dr. O Connell gated, in atwo-page report, that hisimpairment rating of Claimant was based
on Clamant’'s medicd higtory, a persond interview with and examination of Claimant, and reviewing
Clamant' s radiographsand MRI. 1d. at 19.

At hisdeposition, Dr. O’ Connell stated that he has no independent recollection of Claimant, nor
does he remember how long he spent with Claimant in performing his examination. (EX10b at 19-20).
Relying on his office notes from his examination of Claimant, Dr. O’ Connell tetified:

To my examination pertinent to hisregular right lower extremity, there was a norma
aignment of the extremity. He had anormd gait. He had a—what we would rate asa
trace to one plus effuson intheknee. That is, asmal bit of fluid in the knee. There
was afull range of motion, which was gpproximately zero to a hundred and forty-five
degrees and equal to hisother sde. There was some thickening in the soft tissue over
the medid plica, which isjust sort of insde where the kneecap is. And there was
tendernessto papation in that area. There was no tenderness g[lJong the joint line, no
negative McMurray’s, which isatest for meniscustear. There was no sgnificant
crepitus or grinding noted in the patellofemord joint, meaning the back sde of the
kneecap and the front of the femur. There was no ingtability of looseness noted in the
knee. 1d. at 7-8.

He further testified that he found no arophy in the knee or the quadriceps, stating “[Claimant] had good
quadriceps tone and girth, so he did not have any sgnificant arophy in his musculature” 1d. a 8. Dr.
O Conndl later indicated that, as a matter of routine, he measures patients quadricep tone and girth
during examinations and s0 heis certain that he did so when examining Claimant, athough thereis no
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exact measurement noted in Clamant'sfile. 1d. at 21. Hetedtified that he only makes a note of the
exact measurementsiif thereisa significant difference. He Stated:

If there’s not adifference, | decide that | oftentimes won't make a note of it. The exact
measurement, in my evaluation, isn't as important as a different Sde-to-side difference,
asthereisawide variety asfar asthe girth of the quadriceps in the basic population.
(EX10b at 21).

Dr. O Conndl dso reviewed Clamant’s three x-rays during his deposition and explained how
he made his measurements. Thefirst x-ray Dr. O’ Conndll reviewed was the AP view. (EX 10b at
10). Dr. O Conndll gtates:

...what you're looking &t is the distance between the joint surfaces. Now ...idedly
you'd get an x-ray sraight through, but you can basicdly tell where thejoint surfaceis
by where the line of sclerossisright here [the brightest point on the lower right-hand
sde of thejoint space]. ... So thetrue joint space you d measure from the bottom of
the condyle hereto that line of scleross. And so that would be approximately seven
and ahdf millimeters. ... Thisisthe medid joint space. And above that what you see
back here isthe pogterior tibia plateau just going backwards, so it'sjust a—you know,
if you have ajoint space, and the x-ray shoots perfectly perpendicular to it, you will see
that space, but if you're tangentia at al, you will get some of the bone above and below
that’s coming up there. [Which would essentidly be the middle and the back of that
bone]. Id. at 9-10.

Dr. O Connell went on to testify that cartilage space should not be measured there as it would not be
an accurate measurement of that space because it would “ essentidly be the middle and back of that
bone” 1d. at 10.

The next x-ray Dr. O’ Conndll looked at is caled the lateral Sde. Again, Dr. O’ Conndll states
that the x-ray is not as clear or in the exact position it should bein. (EX10b at 10-11). He dtatesthat
measuring in the laterd joint goaceis not how “we’ usudly do it, but in this case “if you measure in this
laterd joint —on the latera view, it's measuring about seven millimetersright there” 1d. According to
Dr. O Conndl, measuring on either the laterd view or the lateral Sde, neither are even close to three
millimeters. Only if you measure in a space thet is not the joint space could you get three millimeters.
Three millimeters, in Dr. O’ Conndl’s medica opinionis not correct. 1d.

Dr. O’ Conndl goes on to state:

[Itig] farly easy to tell based on this x-ray thet there redlly is no sgnificant arthritic
change seen a dl, and you can see there' s nothing that looks like three millimeters
there. And this—where the bone goes up hereisin the middle of the knee where the
tibid spineis, but on the joint surface you can see the distance from the femora condyle
down to about here, which looks norma. So, no, | don't see anything that looks like
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three millimeters. 1d. at 11-12.

Next Dr. O’ Conndl looks to the third x-ray, the sunrise view to measure the patellofemoral
gpace. Dr. O’ Connd| dtates that that spaceis about four and a hdf millimeters. The measurement and
pace isdirectly in the middle of “the trochlear groove, which is the front of the femur—the groovein the
front of the femur where the patellatracks up and down.” 1d. at 12. Regarding this space, the
following exchange occurred:

Q: Isthere any aspect of that space that in your medica judgment could be seen asless
than—two millimeters or less?

A: No. No. That'safairly —that'savery norma looking patellofemora joint space. |
don't redlly see any sgnificant narrowing there at dl. [It's probably measuring about
four point five millimeters].

(EX10b at 13).

Dr. O Connd| aso stated that the physician’s subjective judgment is not necessary in measuring
atrophy, giving a diagnosis-based estimate, or in giving an arthritis-based estimate. (EX10b at 24).
Range of motion isaso a“very objective measurement.” 1d. at 24-25. Dr. O’ Connell based his
opinion and his imparment rating to Claimant’ s knee on objective criteria. In fact, he based his opinion
on the radiographic evidence, his measurements, and the AMA Guides. These are the same factors Dr.
Stiles gates that he relied on in assgning an impairment rating. Because these measurements, and
therefore ratings, are based on objective criteria that anyone could judge from the radiographic
evidence, a superior knowledge of Claimant’s history and condition are not necessary in making the
measurements or assigning arating. Therefore, Dr. O’ Conndl’s opinion is entitled to the same amount
of weight as Dr. Stiles' opinion.

Dr. James Luck

A great ded of emphasisin this case has been placed on the AMA Guide and the proper way
to measure Clamant’ s x-rays. Another issueis the combination of Claimant’s narrowing of joint space
and his meniscectomy, or diagnosis-related rating. According to Dr. James V. Luck, aboard-certified
orthopaedic surgeon” who was involved in writing pertinent sections of the AMA Guide,? these ratings
should not be combined. (EX 9). Although an adherence to the AMA Guide is not mandated, as
discussed supra, dl of the doctors who have rendered opinions in this case sate that they relied on
these guiddines in reaching their opinions. Therefore, a correct application of these guidelines lends
weight and credibility to an opinion.

7 Although Dr. Luck’s Curriculum Vitae was not available to this court, | note that Dr. Luck is a board-
certified orthopaedic surgeon according to the American Board of Medical Speciaties Who's Certified? Website.
See << http://www.abms.org/newsearch.asp>> .

8 Again, the court relies on Dr. Stiles testimony as to this fact, as Dr. Luck’s Curriculum Vitae was not
available. (TR. at 34).
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In aletter dated November 3, 2000, Dr. James Luck responds to an inquiry from Employer as
to the use of Table 62 inthe AMA Guides. (EX 9). AsDr. Luck understood the issue he was
addressing rdated to a patient with multiple degenerative changes in his knee involving more than one
compartment. Dr. Luck explainsthat the intent of the Guide authors (including himsdlf) was that
“patients be rated based on the most severely involved compartment that would give the highest rating.”
(EX9).

He further explains.

Petients with menisca pathology who have had partia or total meniscectomies as well
as narrowing of the joint space of the knee would be rated for one or the other, but not
for both. Therefore, a patient who had had a partial mediad meniscectomy and had
narrowing of the media compartment would be rated for ether narrowing of the medid
compartment or the partid meniscectomy, whichever gave the higher rating which
would most probably be the media compartment narrowing.  (EX 9).

According to Dr. Luck the reasoning for this policy isthat “patients symptoms and need for medica
and surgica intervention relate to the narrowest compartment, principaly medid or laterd, and are not
worsened by having another compartment narrowed aswell.” (EX 9).

When applying this explanation to Dr. Stiles opinion, it seems Claimant’s 20% rating was
based on the compartment narrowing and the partial meniscectomy wasrated at 1%. See (CX 1-29).
Although Dr. Luck states that these ratings should not be combined, Dr. Stiles commented that this
surprised him because:

The recent guiddines that have come out, the fifth edition, specificaly states that you
can combine the degenerative arthritis with specific entities, such astheloss of the
meniscus. | disagree with him as far as the two compartmentsis concerned, but it redly
is not important in this case because we only considered one compartment in his knee
anyway. (TR. at 34-35).

While the combination of ratings appears to be a confused issue for users of the AMA Guide, in this
case the true controversy is the measurement of the cartilage space on the three x-rays taken by

Employer.

Dr. Stilesisthe only person who measures Clamant’ s cartilage space at three millimeters, or in
fact, anywhere near an abnorma measurement. (TR. 35-36). Although Dr. Stilesis Clamant’ s tregting
physician, because he bases his opinion on the purdly objective measurements and ratings of the AMA
Guide hisopinion is not credited with greater weight than that of the other expertsinthecase. See
(CX 1-28, 29)(Dr. Stiles discussing the objectivity of the AMA Guides and his use of them in this
case);(CX 1-26, 32, 33)(Dr. Stiles explaining the basis of hisrating of Claimant); (TR. at 32-33)(Dr.
Stiles testimony explaining hisimpairment rating of Clamant). See generally, Stiles Depo.(explaining
how Dr. Stiles made the measurements on which herelied in rating Claimant’ simpairment). AsDir.
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Stiles opinion is not entitled to greater weight, | find that, at the very leedt, the evidence in thiscaseisin
equipoise. Asthe Court stated in Greenwich Colliers, if the evidence in equipoise the party bearing
the burden, in this case Claimant, must lose. 512 U.S. at 281, 28 BRBS at 46(vacating the “true
doubt” rule and holding that a clamant must lose if the evidenceis equaly baanced). Further, | find
that the explanation of Dr. O’ Conndll of the poor quality of the x-rays on which both he and Dr. Stiles
based their opinion upon credible. Dr. Stiles does not seem to dispute this point, merely stating that he
was not there when the x-rays were taken. The only doctor with new x-rays of Clamant’sinjured
knee, in addition to x-rays of his non-injured knee for comparison, was the independent doctor who
reviewed this case, Dr. Snyder. His succinct explanation of the condition of Claimant’s right knee and
subsequent rating of that knee was credible, and therefore | credit his rating of 3% impairment.

Upon consideration of the entire record before me, therefore, | find that Claimant has not
carried his burden of proof by a preponderance of the evidence to establish adisability rating of 21%.
Therefore, Clamant is entitled to a 3% permanent partia disability rating for which he has dready been
compensated.

Order
Accordingly, it is hereby ordered that:
1 While the Clamant, Rondd Elliat, is entitled to compensation for a 3% permanent

partid disability to the lower extremity a the compensation rate of $378.18, he has not
established entitlement to a greater rate of compensation;

2. Employer, Newport News Shipbuilding and Dry Dock Company, shdl receive credit
for the 3% compensation aready paid;

3. As compensation above the rate of 3%, which was accepted and paid by the
Employer, has not been awarded, Clamant’ s atorney is not entitled to an attorney’s
feefor services rendered in this proceeding.

A

Richard E. Huddleston
Adminigrative Law Judge
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